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OPINION
REAMON, CHAIRPERSON

Pantiff gopeds the decison of Magstrate Andrew G. Sloss, mailed October 17, 2003, which
denied her clam for aleged upper extremity conditions. Paintiff cdams on gpped that the magisrate
erred in exceeding his authority to commence trid and to enter an order sua sponte denying berefitsto
plaintiff. Defendant deniesreversible error.

A very brief hearing was held in this matter by Magistrate Soss on October 7, 2003. Nether
plaintiff nor her counsd was present. Defense counse was present and participated in the short hearing.
In the hearing transcript, the magistrate summarized the procedura history of this dam up to and
including the trid date of October 7, 2003.

MAGISTRATE SLOSS. Okay. Thisisthe day set for trid in this matter. Itis
Tuesday, October 7", 2003. Mr. Paterson, the attorney of record for Ms. Saldana has
not gppeared. Rather than just Smply dismisang it, | am taking testimony and issuing a
decison. Kind of an unusud procedure, but this case was initidly filed in April of 98,
went two years. No work was done on the file and the case was dismissed. It was
refiled in April of 2000. Again went, & that point a year with no work being done on
the file and was withdrawn. It was then refiled on June of 2001, counsel didn’t appear
for the firgt tridl. It was dismissed. It was refiled again in December of 2001. Parties
were warned to prepare the case, get it ready for trial. It went two yearsto April 2™ of
2003. I'm not sure whether at that time it was withdrawn again or whether it was
dismissed, but again no work was done on the file. He was warned that if he refiled the
case, he should have it ready to go on the first trid date. It's now the first trid date on
the Petition filed in April of 2003 and we are going to proceed with trid. Plantiff not



being here, presenting no evidence, Mr. Hebert, is there any evidence you'd like to
present?*

Defense counsd submitted the depositions of Sanjeev Prakash, M.D. and Michadl Sperl, M.D.,
and also the attached videotape. With no appearance by plaintiff or her counsel there was no evidence
submitted on her behaf. Proofs were then closed. The magistirate subsequently issued his opinion,
which due to its brevity, we reprint below, beginning with the magidrate's “Andyss and Concluson”
portion of the opinion:

ANAI YSISAND CONCI USION

Paintiff aleges an injury date of November 1, 1996. In order to establish a
work-related disability, Plantiff must demondrate that she has a limitation of her
maximum wage-earning capacity in work suitable to her qudifications and training.
MCL 418.301(4); MSA 17.237(301)(4); Sngton v Chrysler Corp, 467 Mich 144,
154; 648 NW2d 624 (2002). An inability to return to the same or smilar work is not
enough to establish disability; the clamant is not disabled if the physical limitation does
not affect the ability to earn maximum wages in work in which the daimant is qudified
and trained. Id, p 156, citing Rea v Regency OldsMazda/Volvo, 450 Mich 1201;
536 NW2d 542 (1995). In determining the clamant's maximum wage eaning
capacity, the factors that the magidtrate is to consder include: (1) the particular work
that the employee is both trained and qudified to perform; (2) whether there continues
to be a subgtantia job market for such work, and (3) the wages typicaly earned for
such employment in comparison to the employee' s wages on the date of injury. 1d, p
157. Plantiff carries the burden of proof by the preponderance of the evidence
standard. Aquilina v General Motors Corporation, 403 Mich 206; 267 NW2d 923
(1978).

Nether Plantiff nor her counsel gppeared at trid in this matter. The current
petition is the fifth filing of Pantiff’s dam, the previous petitions either having been
dismissed for lack of progress, or having been withdrawn by Plaintiff’s counsd on threat
of dismissd for lack of progress. The last time this matter was withdrawn, Plantiff’'s
counsd was warned that any refiled petition in this matter would be tried on the firg trid
date. Defendant has suffered prgjudice from Plaintiff’s failure to prepare her daimin
that many of its witnesses are no longer employed by the company, and are unavailable.
In light of the procedurd history of this clam, justice requires a find decison on the
merits at thistime, rather than asmple dismisAl.

Plaintiff bears the burden of proving her case, and has submitted no evidence.
FPantiff has therefore faled to establish that she sustained a work-reated injury or
disability as defined by the act.

! Transcript from the October 7, 2003 hearing at pp 4-5.



There being no work-related injury, the Form 104C Petition of Blue Cross Blue
Shidd of Michigan is denied.

ORDFER
IT ISHEREBY ORDERED that Plaintiff’s petition for benefits be DENIED.

ITISALSO HEREBY ORDERED that the Form 104C Petition of Blue Cross
Blue Shield of Michigan be DENIED.

Faintiff argues on gpped that by following this admittedly “unusud procedure’, the magidrate
ered in faling to obtain competent, materid or substantia evidence supporting his determinations of
fact. By commencing tria and “sua sponte” denying benefits in the absence of plaintiff or her counsd, it
is argued that the magidtrate arbitrarily exceeded his authority. While reference is made in her brief on
the Commission’s statutory authority under Sec. 861a(14), no reference to the magidtrate' s Satutory
authority appears. Plaintiff does point out that there is no Satute of limitations contained within the Act.
Maintiff did not assert lack of notice of the hearing as a defense to not appearing for the scheduled trid.

Defendant argues that plaintiff provides no explanation or excuse for her abosence as well as her
counsdl’s absence on the date of trid. Also pointed out was the absence of any clam by plaintiff that
proper and sufficient notice of the hearing was not given. Defendant further contends that plaintiff failed
to preserve any issue for gpped, factud or lega. Specificaly, her clam that the magistrate went beyond
his statutory authority in trying the claim in the abosence of plaintiff and her counsel makes no reference to
the statute the magigrate purportedly violated. By so doing, defendant podits that plaintiff improperly
left it to the Commission to provide authority for the arguments she made which should result in waiver
of the issue in question per the gpplication of Mitcham v Detroit, 355 Mich 182, 203 (1959). Finally,
defendant argues that the decison to proceed to trid without plaintiff and her counsd was within the
magidrate’ s discretion.

We concur with defendant’s podtion in this matter, particularly insofar as the area of the
magistrate’ s discretion is concerned.  The Commission has previoudy noted that it is a matter of the
magistrate’ s discretion whether to proceed in the absence of a party or its atorney:

“Although plaintiff frames the issue as one of due process, we do not discern
such anissue. In this case, plaintiff does not argue that she and her attorney were not
notified of the date of the continued hearing. Rather, they did not appear for the
hearing. The decision to proceed in the absence of a party or attorney who has notice
of the hearing date is a discretionary one with the magistrate or trid judge. As aresult,
it is incumbent upon plaintiff to establish that the magidrate abused her discretion in
proceeding without her or her attorney.”

2 Magistrate Sloss' opinion at pp 2-3.

¥ Norman v Henry Ford Health System, 1998 ACO #350.



Such arule recognizes the authority the magisirates must be given to run atria docket efficiently
and with good order:

“We must determine on gpped whether the magistrate abused her discretion in
closing the hearing in the absence of defense counsd’s presence.  In light of our
reluctance to micro-manage the affairs of the magistrates, and our cognizance of the
importance of docket control and case management in the effective execution of a
magidrate’s role, we conclude that the magidtrate in this case did not abuse her
discretion in closing the hearing when she did.  Attorneys have an obligation to appear
a the time scheduled by the magistrate and to adhere to the rulings made by a
magjstrate in the conduct of a hearing.”

Somewhat analogous to the issue presented is the Stuation where a party is not ready to
proceed to trid and requests an adjournment. We recently issued a decision on that point which is
indructive as to the rather broad latitude given the magidrate' s discretion insofar as running adocket is
concerned.

Defendant’ s brief sets forth in accurate fashion a statement of the law gpplicable
to the proper gpproach to be taken by a magidtrate in dealing with motions to adjourn
trid:

A magidrai€s decison on a motion for adjournment is
reviewed under the abuse of discretion stlandard. O’ Connor v Renosol
Corp, 2001 ACO 250, 14 MIWCLR 1491 (2001). An abuse of
discretion is found when the decison is so “pdpably and grosdy
violdive of fact and logic that it evidences not the exercise of will but
perverdty of will, not the exercise of judgment but defiance thereof, not
the exercise of reason but rather of passon or bias” People v
Bahoda, 448 Mich 261; 531 Nw2d 659 (1995), quoting from
Spalding v Spalding, 355 Mich 382; 94 NW2d 810 (1959).°

Former Bureau Director Edward M. Welch has noted that different magistrates
take individuaized gpproaches to requests for adjournments:

It also often happens that the parties are not prepared for tria
and request an adjournment. Sometimes, of course, there are legitimate
reasons for not being prepared, and some magistrates are more lenient
than others. The parties have an obligation, however, to be prepared to
proceed to tria on the day scheduled. For examples of casesin which
the court d gppeds or the commisson has upheld a magigtrate' s right
to dismiss acase for lack of prosecution, see Safeco Ins Co v Mindell,

* French v Mich Dept of Corrections 1996 ACO #16.

*Defendant’s brief, pp 7-8.



Panzer, Mulcahy, & Malin, PC, 235 Mich App 226, 227, 596
NW2d 238 (1999); Wilson v Walt Indus, 1995 Mich ACO 320, 8
MIWCLR 1312 (1995); and Cantlin v Tee Jay Indus, 1990 Mich
ACO 379, 3 MIWCLR 1366 (1990).°

While some magisirates may take a “ softer” approach on adjournment motions,
as Mr. Welch suggests, there are others who do not.  This reflects a basic dement of
the job of the magidrate, i.e. he or she has the discretion to manage the tria docket
effidently.

We do not find that the magistrate abused his discretion under the circumstances of this case.
The seemingly endless paitern of plantiff’s filing of Applications for Hearing, then either withdrawing
them or having them dismissed for lack of progress, is disturbing. The magidrate certainly had aright to
take into consideration the prior events leading up to the October 7, 2003 trid date as a basis for his
ruling. Taking into account the totality of the compelling circumstances facing the magistrate on the date
this case was st for hearing, we do not find that he abused his discretion in proceeding to trid without
plaintiff or her counsdl present. Had the procedurd history of this matter been indicative of a sincere
effort to prepare and present this clam in atimely fashion with due consderation to the other parties and
to the magidrate, such a determination likely would not have been necessary. We hereby affirm the
decison of the magidrate.

Commissoners Glasar and Kent concur.
William G. Reamon, J. Chairperson
MarthaM. Glaser

James J. Kent Commissoners

® Welch, Workers Compensation in Michigan: Law and Practice (4™ Ed) § 20.39, pp 20, 37.
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This cause came before the Appelate Commisson on plantiff’'s gpped from Magidtrate
Andrew G. Soss decison, mailed October 17, 2003, denying plaintiff benefits. The Commisson has
considered the record and counsd’s briefs, and believes that the magistrate's decison should be
afirmed. Therefore,

IT ISORDERED that the magidirate' s decision is affirmed.
William G. Reamon, J. Chairperson
MarthaM. Glaser

James J. Kent Commissoners



