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OPINION
LESLIE, COMMISSIONER

Defendant appedls the decison of Magidrate Vdencia L. Jarvis malled March 27, 2003
granting plaintiff an open award of benefits for right ankle and right shoulder disabilities. Defendant
clams the magidrate s decision finding a last day of work injury date is erroneous because plaintiff did
not prove a compensable aggravation of his condition within the meaning of Rakestraw v General
Dynamics Land Systems, Inc, 469 Mich 220 (2003). Defendant dso dlamsthe right shoulder injury is
not compensable because it was sustained at home and was not related to the right ankle injury. Plaintiff
responds the magidrate's award is legdly correct and factualy supported by sufficient evidence that it
must be sustained on gpped. We affirm.

The magidtrate’ s opinion provides a full and accurate summary of the testimony adduced in the
case before us. We adopt this summary as our own pursuant to MCL 418.861a(10). In granting
plaintiff an open award of benefits for his ankle disability as of hislast day of work, she wrote:

There is no dispute as to whether or not plaintiff isdisabled. In fact, the parties
dipulated to there being disability. The record evidence establishes that plaintiff had a
reduction in his maximum wage earning ability, redized in the plumber/pipe fitter job, as
areault of his work-related right ankle condition. He has suffered aloss of wagesasa
result of his ankle impairment. Defendant, however, argues that the appropriate date of
injury is October 29, 1986. Haintiff is of the opinion that his subsequent work
aggravated the 1986 injury and he is therefore entitled to a new date of injury resulting
in a higher rae. This, plantiff must establish by a preponderance of the evidence.
Aquilina v General Motors Corp, 403 Mich 206 (1978). In particular, the relevant
datutory provison referable to sdection of atime or date of injury is set forth in Section
301(1), which in rlevant part sates:



... Time of injury or date of injury as used in this act in the case of a
disease or in the case of an injury not attributable to a single event shall
be the last day of work in the employment in which the employee was
last subjected to the conditions that resulted in the employee' s disability
or degth.

| find that plaintiff’s testimony, referable to subsequent aggraveations to the right
ankle fallowing his return to his pipe fitter work, was credible. Plaintiff’stria testimony
is congstent with the records of Dr. Higginbotham who recorded plaintiff’s complaints
of worsening pan a the time of his office vists Progress notes kept by Dr.
Higginbotham on March 29, 2001, and April 26, 2001, clearly indicate that plaintiff
complained that walking a work, up to two and ahdf miles anight, led to complaints of
increased pain and even severe pain in the right ankle.

| found the testimony of plaintiff and Dr. Higginbotham to be persuasive and
supportive of plantiff's clam for a new dae of injury. Dr. Higginbotham had an
opportunity to treat plaintiff over a period of time encompassing 1995 through 2002.
He kept detalled notes contemporaneous with plaintiff’s office vidts for those times
relevant to those periods that plaintiff clamed aggravation as opposed to the vists
plantiff had with Dr. Monson in 1994 and July, 2001. He concluded tha plaintiff’s
work subsequent to his 1986 injury caused an actua change in his underlying condition
and worsened his symptoms (H, p 41). Dr. Higginbotham testified that between his last
vigt with plaintiff, and the vigt in 1999, something must have changed, increasing the
severity such tha plantiff had become interested in afuson. That opinion is congstent
with plaintiff’ s testimony regarding increased problemsin 1998 and 1999.

Dr. Monson does not believe that plaintiff’s work activities aggravated the
avascular necrogis or arthritis present in the right ankle, but | note he issued redtrictions
in 1994 that plantiff avoid prolonged waking and climbing. Based on plantiff's
unrebutted testimony, between 1995 and 1999 he was working twelve hours a day,
seven days per week. Dr. Monson did not see plaintiff in 1995 when he experienced a
lot of swelling and pain in the right ankle, which led to the surgery performed by Dr.
Higginbotham at thet time. In addition, Dr. Monson did not see plaintiff in 1999 when
he developed more problems with swelling and began to experience trouble with his
activities outsde of work. In fact, Dr. Higginbotham was able to examine plaintiff
during these rdevant periods of time and persondly observe what impact the work
activity had on plaintiff’ s right ankle.

Dr. Higginbotham tetified thet if plaintiff was not provided with restricted work
activities and if he worked long hours, and if the work he performed in fact was not
redricted, there would have been some aggravation of his underlying condition and
possible acceleration of the condition. He eplained the reason for his opinion as
follows

The ankle joint is ajoint that has very close tolerances. Unlike
other joints of the body, it is a primary weight-bearing joint that’s very
smal. Those activities that would cause pressure over the incongruent
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joint, that is, ajoint where the surfaces are not perfectly mated to each
other because of a bone leson or leson on the surface of the joint,
would tend to stress the surrounding cartilage.

Less gress on that surrounding cartilage would tend to be less
injurious and damaging to it. More stress would be worse. So more
stress would tend, in this particular circumstance because of the nature
of that joint, to aggravate or accelerate the rate a which he would
develop arthritic changes.

Put another way, if you had this condition and did not bear
weight, the symptoms would probably be less and the rate a which this
would deteriorate would be dower. If you were doing quite a bit of
weight bearing on the surface, your symptoms would be worse and it
would tend to accelerate the rate at which the eventud arthross of the
joint would develop (H, p 27-28).

Dr. Higginbotham'’s persuasive and credible tesimony supports plaintiff’'s clam
that his subsequent work as a pipe fitter, made his condition worse, thereby supporting
his clam that he should have had an increase in benefits based on anew date of injury.

| find that plaintiff has shown by a preponderance of the evidence that the
gopropriate date of injury is January 4, 2000, the last time he was exposed to his
regular pipe fitting work, which required that he perform weight bearing activities such
as climbing, prolonged walking, and standing. His job activities accelerated and
aggravated the right ankle condition that resulted from his work-related fal in 1986.
MCL 418.301(1). | find that the arthritis is not an age-related condition. | find that the
avascular necrosisis not an age-related condition.”

As the magidrate noted, defendant does not dispute liability for plaintiff’s origina ankleinjury in
1986 or plaintiff’s compensable disability as aresult of thisinjury. Defendant contends the proofsin the
record establish only a naturd worsening of plaintiff’s origind ankle injury with, a most, symptomeatic
aggravation, and no pathologica change. In making this argument, defendant first asserts the magisrate
faled to expresdy or implicitly acknowledge the proper legd standard that mere symptomatic
aggravation is not compensable pursuant to Rakestraw. Plaintiff agrees that Rakestraw governs the
case but argues the magigtrate' s findings clearly meet that gandard. Plaintiff dso argues that defendant
merely urges a different factua result based on its contrary interpretetion of the evidence. As aresult,
there isno basis for reversd, and, the magigtrate' s decison must be affirmed.

We note that the hearing took place, and the magistrate’s opinion was issued, prior to the
Supreme Court's decision. That said, based on the testimony of plaintiff’s treating doctor, Dr.
Higginbotham, the magidrate specificaly found a pathologica aggravation of plaintiff’s ankle condition.
The Commission has held on severd occasions that a well-grounded conclusion of pathologica change

! Magistrate’ s opinion at 13-15.



in amedica condition meets the Rakestraw v General Dynamics, 469 Mich 220 (2003) requirement
of amedicdly distinguishable condition.”

Thus, the question becomes. Is the magidra€'s concluson of pathologicd aggravation
supported by competent, materia and substantial evidence? Defendant contends plaintiff’ s complaints
of pain and swelling cannot be a new persond injury. In Rakestraw v General Dynamics, 469 Mich
220 (2003) the Supreme Court clearly stated that mere symptoms of a preexisting condition alone do
not congtitute a work-related persond injury, but that symptoms may be evidence of injury. The court
stated:

On severa occasions, this Court has held that symptoms such as pain, standing
aone, do not establish a persond injury under the statute. Rather, a clamant must aso
establish that the symptom complained of is causdly linked to an injury that arises “out
of and in the course of employment” in order to be compensable.

* * %

A symptom such as pain is evidence of injury, but does not, anding aone,
conclusvely establish the statutorily required causal connection to the workplace. In
other words, evidence of a symptom is insufficient to establish a persond injury “arising
out of and in the course of employment.”

* % %

Where a clamant experiences symptoms that are congsent with the
progression of a preexisting condition, the burden rests on the clamant to differentiate
between the preexidting condition, which is not compensable, and the work-related
injury, which is compensable. Where evidence of a medicaly distinguishable injury is
offered, the differentiation is easily made and causation is established. However, where
the symptoms complained of are equaly attributable to the progression of a preexisting
condition or a work-rdlaed injury, a plaintiff will fail to meet his burden of proving by a
preponderance of the evidence that the injury arose “out of and in the course of
employment”; daed othewise, plantiff will have faled to edablish causation.
Therefore, as a practica consideration, a clamant must prove that the injury daimed is
digtinct from the preexigting condition in order to establish “a persond injury arisng out
of and in the course of employment” under §301(1).

In this case the magidrate did not smply accept plaintiff’ s complaints of worsening symptoms as
the new injury. She relied on Dr. Higginbotham's testimony that the worsening symptoms did, in fact,
demondrate a worsening of plaintiff’s underlying condition. As the magistrate noted, this doctor wasin
the best postion to evauate plaintiff’ s condition, having treated him from 1995 through 2002. Thisis
certainly areasonable bass to accept his testimony as persuasive,

% See, eg., Harwood v Mercy Amicare, 2003 ACO #213.

% Rakestraw at 225, 230-231. Footnotes omitted.



Defendant disputes the doctor’s conclusion, contending “the record reveds that there was only
the progressive effects or consequences of the existing condition in the right ankle™ The magistrate
specificaly relied on the cross-examination testimony of the doctor at page 41 of his depostion. This
portion of the testimony reads.

Q. When he came back, was it your understanding that his symptoms never
abated; they continued; he continued to have pain in the same ankle?

A That it had gotten worse, was my understanding; that between the time thet |
saw him lagt and the time that | saw him in ‘99, something must have changed,
increasing the severity that he was now interested in having afusion.

Q. As a practitioner, do you differentiate between a patient’s description of an
increase in symptoms from what you know as an actud worsening of ther
underlying condition?

A. Yes.

Q. Are you talking aout Mr. Wilt telling you his pain was getting more severe as
opposed to you seeing an actud physica changein his condition?

A. | thought there was an actud physica change in his condition, that it had gotten
worse and his symptoms were worse.

Defendant is certainly correct that plaintiff’s ankle condition was a progressive one, and there
was evidence to support defendant’s assertion plaintiff’s surgery resulted from the origina injury.
However, Dr. Higginbotham’s medica conclusions on which the magidrate relied are sufficient to
support the magistrate’' s decison that plaintiff’s continued work contributed to the worsening of the
condition. Asaresult, we affirm the magidtrate s finding of a January 4, 2000 dete of injury.

Defendant next contends plaintiff’s shoulder injury is not compensable.  In finding this injury
covered by the Act, the magistrate wrote:

| further find that plaintiff’s right shoulder, i.e,, torn rotator cuff is work-related.
Based on plaintiff’s testimony, he fel while usng crutches, which were necessitated by
his work-rdated right ankle surgery.

It was hdd in Schaefer v Williamston Community Schools, 117 Mich App
26 [(1982)], that where a primary compensable injury arises out of and in the course of
employment, compensability may be extended to a subsequent injury or aggravation of
the primary injury where it has been esablished that the subsequent injury or
aggravation is the direct and natura result of the primary injury and the cdlamant’s own
conduct has not acted as an independent intervening cause of the subsequent injury or

* Defendant’ s brief at 9.

® Deposition of Dr. Higginbotham at 41.



aggravation. | find that the injury to the right shoulder was a direct and natural result of
the work-related ankle injury. Pantiff's work-related injury required the use of
crutches, and while utilizing the crutches to exit his vehicle, following a doctor’'s
gopointment for the work-related condition, plaintiff dipped on ice. | find tha his
conduct was not negligent in light of his knowledge of his condition.

The records of Dr. Higginbotham and the tesimony of plaintiff support his
contention that he was on crutches because of the ankle condition. Paintiff had his
surgery on August 23, 2000, and January 7, 2000. Dr. Higginbotham'’ s record includes
the notation he made on January 20, 2000. The record states:

Mr. Carl Wilt is gatus post ankle fuson on the right. He reports a
recent fall when he was getting out of the car and lost his crutches. He
dates that he did not hurt his ankle but that he actudly fell on his
shoulder.

Dr. Lederman tedtified that the January, 2000, fal caused the tear, dthough it
was impossible to state whether the second incident on March 27, 2001, had any
contribution to the extent or size of the tear (L, p 25). Dr. Lederman recommended
surgery as being reasonable and necessary treatment to address the torn rotator cuff.
Dr. Monson does not dispute the relationship of the tear to the fal in January, 2000, if
plaintiff’s history is accurate. | find thet it is accurate. In addition, he was not totaly
opposed to the recommendation of surgery to address the torn rotator cuff. As such,
plantiff is entitted to reasonable and necessary medicd treatment, pursuant to cost
containment, to address the torn rotator cuff, including surgery.®

Defendant argues the magidrate's legd framework is erroneous.  Firdt, defendant correctly
assarts that the trip to the doctor is not in the course of employment, citing Dean v Chrysler Corp, 434
Mich 655 (1990), and as a result, an injury incurred during this trip is not by that fact adone
compensable. This was not the basis of the magidtrate' s award, however. She made a specific finding
that plaintiff’s ankle condition required the use of crutches and that plaintiff’s exiting his vehicle while
using crutches was the cause of his shoulder injury. As a result, the shoulder injury was a direct and
naturd result of the work-related injury, and is compensable based on the Court of Appeals decisonin
Schaefer v Williamston Schools, 117 Mich App 26 (1982). Defendant contends, however, that
Schaefer is in conflict with the Supreme Court’s pronouncements in Dean. We do not agree with
defendant’ s assertion that Dean and Schaefer are inconsstent.

In Dean, the employee was injured in an automobile accident while traveling to her doctor for
treatment of a work-related injury. There was no testimony that the impairment from the work-related
injury played any role in causing the automobile accident. The only connection between the accident
and work was the fact that the trip was undertaken for medicad trestment for the injury.” Thisisa
fundamentally different stuation from the one before us and from the Stuation in Schaefer. Here, the

® Magistrate’s opinion at 16.

"Dean at 658.



magigrate found that the origind work-related injury was a factor in causng the second injury, thus
rendering it adirect and natural conseguence of the origind work injury.

In Schaefer the employee sustained a non-occupationa aggravation of a work related back
injury while moving to anew resdence. The Apped Board initidly ruled that the non-work aggravation
was compensable so long as the employee’'s conduct was not willful misconduct within the meaning of
MCL 418.305. The Court of Appedls reversed. The court stated that an employee, in order to be
entitled to compensation for a nonwork aggravation must show the second injury is the direct and
natural consequence of the work injury.® An employee's |ntent| ond or negligent conduct bresks the link
between the origind work injury and a later non-work injury.’ Thus, the proper inquiry is whether the
clamant’s own activities were an independent intervening act breaklng the chain of causation between
the primary injury and any subsequent injury or aggravation.”® The court remanded the matter for the
Appea Board to determine whether plantiff’s conduct during his move was negligent in the light of his
knowledge of his condition. On remand the Board found that it was not. This ruling was affirmed.™

Although the legd principle in Schaefer governs the facts before us, this case is more closely
andogous to a very early Michigan Supreme Court decison, Cook v Hoertz & Son, 198 Mich 129
(1917). In Cook the employee sustained awork leg fracture, necesstating the use of crutches. On two
occasions, as a result of the use of crutches, plaintiff sustained further injuries to his leg dlaying the
heding of the fracture. The employer contended it was not liable for plaintiff’s non-occupationd
injuries. The court held that the employer was liable for continuing compensation benefits occasioned
by the two injuries resulting from the use of crutches caused by the origina work injury. The court said:

It is quite evident that had it not been for the initid injury plaintiff recaived he
would not be obligated to go about on crutches. It does not appear that he was
violating the order of his physician in doing so, nor does it appear that there was
anything negligent, intentiond, or willful aout the incurring of the subsequent injuries,
but it does appear that they were smply mishaps, due to the fact that he was obliged to
depend upon crutches.

The essentid point abides. If the second injury isadirect and natura consequence of the work
injury, the consequences of the second injury are compensable. The fact tha in this case the injury
caused by the use of crutches was not an aggravation of the origina work injury isirrlevant where there
is a direct causdl link between the work injury and the second injury.” As aresult, there was no error
in the magidrate' slegd framework for deciding this question.

Second, defendant argues that because plaintiff’ s injury occurred as aresult of dipping onice, a
hazard common to dl, the use of crutches was irrdevant, and plaintiff’s injury is not compensable.

® Schaefer at 37.

°Id. at 34.

©1d. a 37.

" schaefer v Williamston Schools, 150 Mich App 186 (1986).

2 Goro v Grand Machining Co, 2000 ACO #185.

7



Again, the magidrate found the use of crutches to be afactor in plaintiff’s dipping on theice. Defendant
does not chalenge this fact finding. As a result, the premise for defendant’s argument, that the use of
crutches is irrdevant to plaintiff’s injury, is contrary to the magistrae' s finding. The magistrate gpplied
the proper legd framework, and her finding plaintiff's rotator cuff tear was a direct and naturd
consequence of plaintiff’sankleinjury is proper.
We dffirm the magidtrate s decison in its entirety.

Commissoners Will and Glaser concur.

Richard B. Ledie

Rodger G. Will

Martha M. Glaser Commissoners
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