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OPINION
REAMON, CHAIRPERSON

Defendant Second Injury Fund (Dua Employment Provisons) gppeds the decison by
Magistrate Michael J. Barney, mailed on October 31, 2002, granting plaintiff an open award and further
finding thet plaintiff was dualy employed.

Pantiff was found by the magidrate to have injured her low back in the course of her
employment with defendant Oakwood Hospital on September 16, 2000. This finding was not
gppeded. However, the Fund has appeded the dua employment issue on the following basis.

THE MAGISTRATE HAS ERRED AS A MATTER OF LAW BY
READING CASE LAW TO CONCLUDE THE DUAL EMPLOYMENT
PROVISION APPLIES EVEN IF THE CLAIMANT IS “NOT ... ACTIVELY
ENGAGED IN SIMULTANEOUS EMPLOYMENT ... CLOSE TO THE DATE
OF INJURY.” THE WEIGHT OF CASE LAW FROM THE COMMISSION
INDICATES THE CLAIMANT MUST DEMONSTRATE ACTIVE
ENGAGEMENT IN SUCH WORK IN CLOSER PROXIMITY TO TIME OF THE
WORK INJURY THAN HERE.

SHOULD THE COMMISSION NOT REVERSE THE CONCLUSION OF
DUAL EMPLOYMENT, THE COMMISSION MUST CORRECT THE
MAGISTRATE'S ORDER INSOFAR AS IT PROVIDES FOR DIRECT AND
SEPARATE LIABILITY BY THE DUAL EMPLOYMENT FUND.



The magigtrate summarized the factua background relevant to the dual employment portion of
the proofs, asfollows:

Ms. Herndon testified that she began her working life at age 22 as a nurse at
Garden City Hospita in July of 1986. She continued to work full-time at Garden City
Hospitd through June 7, 2000. At the same time, she had a succession of Smultaneous
part-time jobs, first a Botsford Hospital from 1988 to 1999, then in 1999 for a short
period of time as adedler a the MGM Grand Casino and then in November of 1999 at
Oakwood Hospital. She tedtified that eventudly she was offered a full-time pogtion at
Oakwood Hospitd which she accepted, as it pad more money than her full-time
position a Garden City Hospitd. However, after her switch to full-time at Oakwood,
ghe tedtified that she remained on the Garden City active employee roger, fully intending
to work one or two 12-hour shifts per week (as she had been doing at Oakwood when
she worked full-time a Garden City) and indeed worked for four hours a Garden City
on August 19, 2000 training her replacement. The reason that she did not work more
between the time she started at Oakwood full-time in July of 2000 and her injury of
September 16, 2000 was because she was till at a point as an employee a Oakwood
where she couldn’t control her own schedule. She was waiting for that to change
before she was able to schedule herself at Garden City.

* * %

Ms. Herndon told the court that after her switch from full-time to part-time a
Garden City Hospital her job title and job duties remained the same, she merely went
on part-time contingent status. She indicated that the four hours she worked on August
19, 2000 a Garden City training another nurse supervisor was the only time she had
worked at Garden City between July 22, 2000 (when she went on part-time contingent
status) and the accident of September 16, 2000. She did not remember whether she
had previoudy agreed to come in on that day before she left full-time status or whether
Garden City Hospita called her and asked her to come in on that day. She stated that
she left Garden City for full-time at Oakwood because dthough she was doing the same
work she got more money. In addition, at Garden City she worked 36 hours a week
(72 hours per pay period) whereas at Oakwood she worked 80 hours per pay period,
44 hours one week, 36 hours the other. At Garden City when she was full-time, she
would be able to schedule her own hours but when she started Oakwood she was not
able to do that and that is why she had not been able to work any part-time shifts a
Garden City before the September 16, 2000 injury.”

After his accurate review of the factud background of this issue, the magidrate issued the
following findings
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The undisputed testimony shows that she was. Certainly she was an employee
at Oakwood, where she suffered the injury. She had aso performed some work (albeit
minor) a Garden City Hospitd subsequent to her going on full-time status at Oakwood
in July 2000 but before her injury there on 9/16; Plaintiff’s Exhibit 1 shows that on
8/19/00 she worked four hours, earning $109.76. She aso testified that she had every
intention of working more hours once things got settled at Oakwood and she could be
reasonably sure what days and shifts she could devote to Garden City. Moreover,
there is Plaintiff’ slong history of working-two jobs, often but not exclusively two nurang
jobs, smultaneoudy: she testified that this had been her pattern for at least the prior ten
years. Fndly, and most convincingly, there is Plantiff’s Exhibit 2, a letter to Plaintiff
from the VP/Human Resources a Garden City Hospitd, informing her that as of
1/22/02, her employment with the ingdtitution had been terminated. If Ms. Herndon had
not been an employee of GCH prior to 1/22/02, there would have been no reason to
send her atermination of employment letter of that date.

The determination of what condtitutes dua employment has dways been heavily
fact-dependent, but there is some case law to guide the decison-maker. | find no case
directly on point, but the fact Stuation in Sakovitz v. City of Menominee, 1999 ACO
#103 comes closest. In Sakovitz the daimant worked full time for the Menominee
Fire Depatment. He was dso employed pat time edsewhere.  As pat of his
employment arrangement with the part-time employer, he was alowed to not work for
severd months per year; it was during one of these hiatd periods that he was injured at
the City. The SIF argued that Plaintiff had been “laid off” from his second job & the
time of the injury, and that there was no dud employment. Magistrate Wagner found
otherwise, and the Appellate Commisson affirmed. From that case, at least, | can
derive the principa that one need not be actively engaged in smultaneous employment
with both employers on the day of, or even close to the date of injury. Based on the
holding in that case, the facts here clearly congtitute dua employment.

The Fund argues that the magistrate committed legd error by his reading of the law and
misgpplication of that law to the facts. A series of cases are cited in support of the proposition, that a
worker is dudly employed only when “engaged” in the second employment. The facts of this case, the
Fund posits, do not support a finding that plaintiff was “engaged” or “active in thework” as defined by
Francis v Scheper, 326 Mich 441 (1949). The Fund further cites Commission case law on the
guestion of the delay between plaintiff’s last “active’” work day for Garden City Hospitd (8/19/00) and
her injury date at Oakwood Hospital (9/16/00):

Smilaly, in Sephenson v Owosso Speedway, Inc, 1994 ACO #417, the
plaintiff worked for one employer when injured and was on a layoff from his second
job. He clamed dua employment, arguing since he had worked just 17 days prior to
his injury at the second employer it was “so close to the date of injury” he must be
considered dudly employed. The Commission regected the contention saying:

’1d., p8.



... Section 372 requires the clamant to be currently working
at two jobs. To belaid off is not to be currently working or engaged in
employment asrequired. (Emphasis added).

Smilaly here, plantiff was not “currently working” or “engaged” a Garden City
Hospitd at the time of the injury. Her last employment at the second employer was
more remote in time than the 17 day gap in Sephenson.’

We believe the magidtrate' s reliance on Sakovitz, supra, is warranted under the facts herein. In
that regard, the plaintiff’s brief further explainsthe logica connection of her case to Sakovitz

In Sakovitz v City of Menominee, Michigan Municipal Workers
Compensation Fund and Second Injury Fund (Dual Employment Provisions),
1999 ACO No. 103, plaintiff was a full-time Lieutenant with the City of Menominee
Fire Department. He aso did manua labor for Coleman Machine when he chose to
and when work was avallable. He had no set hours and normaly did not work during
the months of July, August and November. He was injured on August 23, 1995 while
working for the City of Menominee. He had not worked during that month for
Coleman Machine,

The magidrate found that plaintiff was engaged in dua employment, stating.

“To do otherwise would unnecessarily punish both a hard
working employee who holds down more than one job, abet who
works part-time at irregular hours, as wel as punishing an employer
who caculates dl of an injured employee' s earnings in the formulation
of an average weekly wage.”

The Appdlate Commission agreed:

“We find the magidrate' s reasoning compelling. In this instance
the peculiar facts of the case demondrate that plantiff has an
established history of working for a second employer. These facts are
not disputed. The dispute arises only in terms of the name attached to
the time off work in July, August and November. The Fund urged the
magidrate to find that plaintiff was lad off a the time of hisinjury. The
primary employer noted, on the other hand, that plaintiff was neither laid
off nor separated from his employment in any way at the time of injury.
Obvioudy, Magigrate Wagner agreed with the employer’s viewpoint
and regjected that of the Fund.

Given the work history as set forth in the stipulations, we cannot
find fault with the magidrate s fact-finding in thisingance. Thisisnot an

% Defendant Fund’s brief, p 6.



indance of dternating employments. Rather, it is an instance where an
industrious individua has sought out and obtained secondary and
smultaneous employment under advantageous terms.”

Sgnificantly, in finding dua employment the Appdlate Commission relied in part
on the fact that plantiff had a history of holding a second job and that he was an
industrious worker. Moreover, the Appellate Commission appropriately recognized the
inequity of pendizing an industrious employee who seeks to augument [Sc] his or her
income by working additional hours for a second employer.

Defendant argues that the law requires that work be performed for the second
employer in very close proximity to the date of injury. This same argument was regected
by this Commisson in Sakovitz, supra. Defendant apparently seeks from this
Commission a hard and fagt rule indicating that if the employee did not perform work
for the concurrent employer within one or two weeks of the work related injury, dua
employment does not exist as a matter of law. Such an gpproachistotaly a odds with
the gatutory language itsdlf and with the principles underlying the Michigan Workers
Compensation Act.

Pantiff Herndon worked for Garden City Hospital for many years. As in
Sakovitz, there was cdearly a subgtantid relationship between Plaintiff Herndon and
Garden City Hospitd. Thiswas not a casua employment relaionship. Nevertheless, in
spite of the fact that Plaintiff Herndon earned approximately $1,000 per week from
Garden City Hospitd as a full time nurse, when she was injured shortly after becoming
full time a Oakwood Hedthcare, because of her prior part-time work there, her
average weekly wage was calculated at $641.68. this produced a weekly benefit rate
of $376.83 for an employee who had been earning over $1,000 per week.

Garden City Hospital consdered plaintiff to be a valuable employee. This is
clear from the sentiments expressed by the hospital in the termination letter sent to
plantiff. It is dso demondrated by the fact that the hospita wanted plaintiff to train a
new supervisor even after she had accepted full time employment esewhere’

The Commission has noted the fact-intensive nature of the dua employment issues

Paintiff references severd Commisson cases where the particular facts favored
afinding of dua employment, but these very cases demondrate how fact intensve the
question of dua employment can be. In the ingant case, the magigtrate examined the
unique facts carefully, weighed them judicioudy, and concluded that plaintiff was not
dudly employed a the time of her dleged injury. Under our standard to review, that
conclusion is reasonable and record- supported, and must therefore be affirmed. Mudel

* Plaintiff’s brief, pp 5-7.



v Great Atlantic & Pacific Tea Co, 462 Mich 691 (2000); Jamison v General
Foods Corp, 1997 ACO #598.°

We likewise find the magidtrate has adequately discharged his fact-finding responghbility and
accept his conclusions as being supported by competent, materid and substantial evidence. The Fund
has adso argued that the magisirate @mmitted legd error ordering direct payment partialy from the
defendant-employer and partidly from defendant-Fund, citing MCL 418.372(1)(b). We agree with
defendant-Fund and modify accordingly.® The magistrate's decision is affirmed, except to modify the
decison insofar as it imposes direct liability on the part of the Fund to the employee. See MCL
418.372(1)(b) and Rahman v Detroit Board of Education, 245 Mich App 103 (2001).

Commissone's Glaser and Ledie concur.

William G. Reamon, . Chairperson
MarthaM. Glaser
Richard B. Ledie Commissoners

° Rodri guez v Alterra Healthcare Corp, 2002 ACO #177, p 3.

® Plaintiff raises an alternative issue in her second argument. Because we are affirming the magistrate’s
finding of fact on dual employment, we need not address the issue of wage calculation.
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STATE OF MICHIGAN
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This cause came before the Appelate Commission on defendant Second Injury Fund's (Dud
Employment Provisons) apped from Magistrate Michael J. Barney’s decision, mailed October 31,
2002, granting plantiff an open award and further finding that plaintiff was dudly employed. The
Commission has considered the record and counsdl’s briefs, and believes that the magistrate's decision
should be affirmed, except to modify the decison insofar as it imposes direct liability on the part of the
Fund of the employee. Therefore,

IT ISORDERED that the magidtrate' s decison is affirmed with modification in accordance with
the attached opinion.

William G. Reamon, J. Chairperson
MarthaM. Glaser

Richard B. Ledie Commissoners



